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ORDER
Per B.R.Baskaran (AM) :-

The assessee has filed this appeal challenging the order dated
25.09.2017 passed by the Assessing Officer under section 143(3) read with
section 144C(13) of the I.T. Act in pursuance of directions given by learned
Dispute Resolution Panel (DRP). The issue urged by the assessee relates to
assessment of payment received by the assessee towards providing support
services to the associated enterprises as royalty/FTS under section
9(1)(vi)/(vii) of the Act and also under Article 13 of the DTAA entered between

India and France.

2. The Learned AR submitted that the assessee has provided support
services to its Associated Enterprises (AE) and has received payments
towards the same. The Assessing Officer has treated the same as royalty and

fees for technical services under section 9(1)(vi) and 9(1)(vii) of the I.T. Act
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1961 and also under Article 13 of the Double Taxation Avoidance between
India and France. The Learned AR submitted that the Assessing Officer has
taken decision on the basis of the agreement entered in the year 2010.
However, the above said agreement was terminated and new agreement was
entered in the year 2012. He submitted that the new agreement was not
brought to the notice of the tax authorities and the same is being filed as
additional evidence under Rule 29 of the Appellate Tribunal Rules, 1963. The
Learned AR further submitted that the assessee would also like to furnish
evidences in support of the services rendered by the assessee to various
entities to substantiate its claim that the payment received by it would not
qualify as royalty or FTS. Accordingly, he prayed that the additional evidence
filed by the assessee be admitted and the matter may be restored to the file of
the Assessing Officer for examining the issue afresh by duly considering the
agreement rendered in 2012 and also other evidences that may be furnished

before him.

3. The Learned DR, however, objected to admission of the additional
evidence after lapse of so many years. She however submitted that if the
additional evidences are admitted, then the same requires examination at the

end of AO.

4. Having heard the rival submissions, we are of the view that the
additional evidence (which is the agreement entered in 2012) furnished by
the assessee needs to be admitted, since the impugned payments have been
received by the assessee from its AEs as per the agreement entered in 2012.
In our view, consideration of the agreement entered in 2012 would help the
AO to determine the correct nature of payment received by the assessee.
Further, as per the submission of Ld A.R, the assessee also likes to furnish
certain additional evidences before the Assessing Officer in order to support

its contention that the payments received by the assessee would not qualify
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as royalty or fees for technical services. Accordingly, we are of the view that

this issue requires fresh examination at the end of AO.

S. Accordingly, we set aside the order passed by the Assessing Officer on
this issue and restore the same to his file for examining it afresh by duly
considering the additional evidences filed before us and also any other
evidences that may be filed before him. After affording adequate opportunity
of being heard, the Assessing Officer may take appropriate decision in

accordance with law.

6. In the result, the appeal filed by the assessee is treated as allowed for

statistical purposes.

Pronounced in the open court on 18.5.2023.
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